IN THE CIRCUIT COURT OF [county] COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA,

v.
[case number]

Hon. [name]

[name-all caps],



Defendant.

MOTION TO ENTER A CONDITIONAL PLEA


Defendant, through counsel, [insert name of counsel], hereby moves the Court for an order permitting the entry of a conditional plea of guilty to the offense(s) of [insert offenses charged]; however, preserving his right to [appeal/ file for a writ of mandamus or prohibition] the following issue(s): [insert meritorious issues preserved in the pretrial hearing]. This request is made pursuant to W. Va. R. Crim. P. 11(a)(2), and [insert applicable state constitutional or statutory provision argued in the pretrial hearing]. In support Defendant offers the following:
1. On the [insert date of hearing], a hearing was held on Defendant’s Motion [insert title of motion, e.g., to Suppress Evidence, Quash Indictment, etc.]. All exhibits related to this issue are contained within the court file [Practice Note: make sure all exhibits have been entered into evidence] and all testimony and arguments related to this issue are contained within the Record of Proceedings for this indictment.
2. The court denied the Defendant’s Motion.

3. The State has extended on Offer on a Plea of Guilty wherein Defendant will enter plea(s) of guilty to the offense(s) of [insert offense concerning which the plea is offered] and the State will move to dismiss the offense(s) of [insert offense(s) the State has offered to dismiss].

4. Defendant believes it to be in his best interest to enter into this Plea Agreement.

5. Defendant understands that if the court grants this Motion to Enter a Conditional Plea, he may still appeal the issue of [insert issue] to the West Virginia Supreme Court of Appeals.
6. Defendant understands that if the West Virginia Supreme Court of Appeals reverses this court’s decision on the issue of [insert issue], he may later move this court to withdraw his appeal.

7. Defendant understands that there is no guarantee that the decision of the West Virginia Supreme Court of Appeals will be favorable to him.

Wherefore, Defendant seeks the following relief:

1. An order permitting him to enter a conditional plea to the offense(s) of _________________, preserving his right to appeal[ISSUES].

2. Any other relief to which the Defendant is entitled.

Dated the ___ day of [month, year].
[defendant],

By Counsel
_____________________________

[counsel name] [bar number]

[address]

[phone number]

[email address]

Counsel for Defendant

� See State v. Legg, 207 W. Va. 686, 690 n. 7, 536 S.E.2d 110, 114 n. 7 (2000), relying on Justice Cleckley's concurrence in State v. Lilly, 194 W. Va. 595, 461 S.E.2d 101 (1995) (“When a defendant unconditionally and voluntarily pleads guilty to an offense, the defendant generally waives non-jurisdictional objections to a circuit court's rulings, and therefore cannot appeal those questions to a higher court.”). Merely proposing an alternative construction of a statute is too tangential a basis for asserting lack of jurisdiction as grounds for an appeal. As the issue was not properly preserved for appeal, it bears no further consideration at this juncture. State v. McGill, 230 W. Va. 85, 88, 736 S.E.2d 85, 88 (2012). 








