IN THE CIRCUIT COURT OF [county] COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA,

v.
[case number]

Hon. [name]

[name-all caps],



Defendant.

MOTION IN LIMINE TO EXCLUDE PREJUDICIAL PHOTOGRAPHS
Now comes Defendant, [name], by counsel, [name], and moves the Court to exclude prejudicial photographs. W. Va. R. Evid. 401–403 and State v. Derr, 451 S.E.2d 731, 192 W.Va. 165 (1994). In support of this motion, Defendant states:

1. [specifics about photos]
2. The admissibility of photographs over a prejudicial objection is determined on a case by case basis pursuant to Rules 401 through 403 of the West Virginia Rules of Evidence. 

3. Under State v. Derr, the Court developed a standard to exclude pictures as gruesome if they are “hideous, ghastly, horrible, or dreadful.” Id. at 744, 178. Further, the Court will also consider whether the photographs are of the nature to “arouse passion and cause the jury to decide this case on improper grounds.” Id. at 745, 179. 

4. Several of these photographs are hideous, ghastly, horrible, and dreadful, and they would offend and inflame a jury, likely causing them to decide the case on the basis of the injuries the deceased sustained as opposed to whether or not the State met each and every element of the offense of murder beyond a reasonable doubt.

5. The first inquiry that a Court should consider under Derr is the relevance of the photographs in issue. Id. at 744, 178. Here, these pictures neither prove nor disprove any element of the offense of [offense].
6. If the Court finds that these photographs are relevant, these pictures should nevertheless be excluded because of the danger of unfair prejudice to Defendant. In other words, these photographs should be excluded because, in applying the Rule 403 balancing test, the photographs are more prejudicial than probative. Id. at 744, 178.

Wherefore, for the reasons set forth above, Defendant respectfully requests that this Honorable Court grant this motion.

Dated this ___ day of [month, year].
[defendant],

By Counsel
_____________________________

[counsel name] [bar number]

[address]

[phone number]

[email address]

Counsel for Defendant

